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RECOVMVENDED CRDER

A formal hearing was conducted on July 20, 2001, before
Daniel M Kilbride, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, in Viera, Florida.
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STATEMENT OF THE | SSUE

Whet her Petitioner is qualified to take the exam nation for

licensure as a real estate sal esperson



PRELI M NARY STATEMENT

On or about March 1, 2000, Elnor D. Roberts (Petitioner)
subm tted an application for licensure as a sal esperson to the
Departnment of Business and Professional Regul ation, D vision of
Real Estate (Respondent), on behalf of the Florida Real Estate
Commi ssion (FREC). Based upon her responses on the application,
Respondent set a hearing before the FREC for its consideration.
The FREC deni ed her application on two occasions, and Petitioner
tinmely requested a formal hearing pursuant to Section 120.57(1),
Florida Statutes. This matter was referred to the Division of
Adm ni strative Hearings on January 9, 2001.

Foll owi ng three conti nuances granted at the request of
Petitioner, a formal hearing was held on July 20, 2001.

Oficial recognition was taken of Chapters 20, 120, 475, 455,
Florida Statutes, and the rul es pronul gated thereto.
Petitioner's Exhibit one and Respondent's Exhi bits one through
nine were admtted in evidence. Petitioner testified in her own
behal f. Neither Petitioner nor Respondent called any additional
W tnesses at the hearing. Respondent's request that the
proposed reconmended orders were due fifteen (15) days after the
filing of the transcript was granted. The court reporter
forwarded the transcript of the hearing to Respondent.
Respondent's counsel filed a Motion for Extension of Tine to

Fil e Proposed Recommended Orders. Respondent's notion was



granted and the tinme for filing was extended to Septenber 7,
2001. The Transcript was filed on Septenber 10, 2001.
Petitioner has not filed post hearing submttal as of the date
of this Recommended Order. Respondent filed its Proposed
Recommended Order on Septenber 7, 2001.

FI NDI NGS OF FACTS

1. Respondent, the Departnent of Business and Professional
Regul ation, Division of Real Estate, is an agency of the State
of Florida, charged with the duty inter alia of representing the
Fl ori da Real Estate Commi ssion in matters before the Division of
Adm ni strative Hearings.

2. Petitioner is an applicant for licensure as a real
est ate sal esperson.

3. On or about March 1, 2000, Petitioner submitted an
application for licensure as a sal esperson with Respondent.
Petitioner answered "YES' to questions nunbered, nine, ten,
twelve, and thirteen. Respondent attached a two-page letter of
expl anation, and attached additional docunentation regardi ng her
di scl osures and in support of her application.

4. Question No. 9 states in pertinent part: "Have you
ever been convicted of a crine, found guilty, or enter a plea of

guilty or nolo contendere (no contest), even if adjudication was

wi t hhel d?" Petitioner answered "YES' to Question No. 9.

Petitioner disclosed a prior crimnal conviction, where on or



about March 10, 1993, in the Crcuit Court of Palm Beach County
in Case No. 92-12798CFA02, Petitioner pled guilty to the offense
of "Felony Exploitation of the Elderly." The Judge w thheld

adj udi cation of guilt, placed Petitioner on probation for a
period of five years, and ordered restitution to the victim

5. The Court granted Petitioner's request for early
term nation of probation upon paynment of the restitution.

6. Question No. 10 states in pertinent part: "Has any
j udgnment or decree of a court been entered against you in this
or any other state, . . . in which you were charged in the
petition conplaint, . . . with any fraudul ent or di shonest
deal i ng?" Petitioner answered affirnmatively, it appears, based
upon her disclosure regarding a federal Internal Revenue Service
matter. Petitioner stated in her letter of explanation that the
case involved her failure to pay inconme tax and that she was
ordered to pay restitution.

7. Question No. 12 stated in pertinent part: "Have you
ever been denied, or is there now pending a proceeding to deny
your application for licensure, registration, or permt to
practice any regul ated profession . . . ." Petitioner answered
affirmati vely but the record does not clearly indicate what type
of application Petitioner was referencing as to this question.

8. Question No. 13 stated in pertinent part: "(a) Has

any license, registration or permt to practice any regul ated



pr of essi on, occupation, or vocation been revoked, annulled or
suspended in this or any other state, province, district,
territory, possession or nation, upon grounds of fraudul ent or
di shonest dealing or violations of law, or is any proceedi ng now
pendi ng?" Petitioner disclosed a prior disciplinary action
agai nst her forner |ife and health insurance license in the
State of Florida.
9. Respondent's application process reveal ed the
fol | ow ng:
(a) In 1984 Petitioner entered into a
Settlenment Stipulation with the Depart nent
of Insurance for failing to fill out a
repl acenent formon a policy. She was
sentenced to two years of probation and a
$500 fi ne.
(b) On February 22, 1991, the Departnent
of Insurance issued a Final Oder revoking
Petitioner's license for a period of two
years.
10. Petitioner's application also included four letters of
reconmendat i on.
11. On May 17, 2000, the FREC held a hearing regarding
Petitioner's application. Petitioner requested a
reconsi deration hearing before the FREC, and a second hearing
was held on Septenber 20, 2000. The FREC deni ed her application
on both occasi ons.

12. Approximately ten years have | apsed fromthe DO case

and eight years fromthe crimnal plea.



13. At the formal hearing, Petitioner testified on her own
behal f that while licensed as an insurance agent, she devel oped
a clientele selling health insurance to senior citizens. In
years prior to the case filed by the Departnment of I|nsurance
(DA), she earned approxi mately $140, 000 per year in incone.

14. On or about Septenber 21, 1989, the DA filed an
Adm ni strative Conpl aint against Petitioner. Essentially the
conpl aint charged that Petitioner allegedly sold policies to a
Ms. Hajek while she suffered fromchronic nental disability and
denentia, and that Petitioner knew or should have known this.
Additionally, it charged that she sold policies to individuals
including a Ms. Holden, while she knew that they were repl acing
existing policies with simlar provisions already in force, and
that she failed to properly respond to these clients' phone
calls and requests. Lastly, she was charged wth selling
repl acenent policies through m srepresentation.

15. Petitioner stated that several agents in her insurance
office also were charged by the DO with nultiple counts in the
adm nistrative conplaint. It was alleged that their clients
were primarily senior citizens who were sold the sane type of
i nsurance policies sold by Petitioner. She testified that to
her know edge, these individuals accepted plea agreenents to

resol ve their cases.



16. A formal hearing was held on April 19, 1990. On
Novenber 5, 1990, Hearing O ficer Mchael M Parrish issued a
Recomended Order calling for the dism ssal of all charges. The
DA filed exceptions to the reconmended order, and the Insurance
Comm ssi oner issued a Final Order on February 22, 1991. The
Commi ssi oner rejected the Departnent’'s exceptions one through
eight as to the findings of fact. The Comm ssioner accepted
Petitioner's exception nunber three regarding a probation
violation, submtted additional conclusions of |aw, and found
Petitioner guilty of the charges relating to Ms. Hajek and
Ms. Holden. The Conm ssioner, therefore, adopted the Hearing
Oficer's findings of fact and conclusions of |aw, and added
conclusions of law to support its findings. The Conm ssioner
ordered that Petitioner's |license be revoked for a period of two
years.

17. Petitioner appealed the Final Order, and the Fourth
District Court of Appeals upheld the Final Oder of the DA .

Johnson v. Departnent of Insurance, 595 So. 2d 56 (Fla. 4th DCA

1992).

18. Petitioner did not reapply for her insurance |license
after the two-year revocation period ended.

19. Petitioner also admtted that she was involved in a
case where she owed the Internal Revenue Service $125, 000 for

failing to file joint tax returns with her former husband.



Petitioner clainmed that the probl em stenmed from her husband's
failure to disclose to her what was being done with the parties’
joint assets. Petitioner testified that she settled the matter
with the RS and does not currently owe any penalty.

20. Petitioner testified at the formal hearing that she
was charged with felony exploitation of the elderly concerning a
| oan she received from Thelma Smth. She admtted that she pled
guilty to the charge and was sentenced for the crine.
Petitioner testified that she accepted the plea agreenent based
upon her financial situation at the tine and that Ms. Smth was
unable to testify at that tinme. Petitioner failed to provide
any witness or docunentary evidence to support her expl anation
of the charge at the formal hearing.

21. Petitioner acknowl edged that it took greater care and
time to work with her senior clientele than the average
i ndi vidual while selling insurance. 1In selling real estate,
sonme of her clientele mght be senior citizens, and she
under stands that she may need to explain contracts and
information carefully to such individuals during a transaction.

22. Petitioner has failed to present convincing evidence
to indicate that she is honest, trustworthy, of good character
and has a good reputation for fair dealing to neet the

requi rements of Section 475.17, Florida Statutes.



CONCLUSI ONS OF LAW

23. The Division of Administrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 129.569 and 120.57(1), Florida
St at ut es.

24. The FREC consists of seven nenbers acting in its
quasi -judicial capacity, charged with the duty to regul ate real
estate brokers, sal espersons and real estate schools in the
interest of the public welfare. Sections 475.001 and 475. 02,
Florida Statutes. The FREC is bound by the | aws of the State of
Florida, in particular Section 20.165, Florida Statutes,
Chapters 120, 455, and 475, Florida Statutes, and the rul es
pronul gat ed pursuant thereto.

25. Respondent's authority is derived from Chapters 475
and 455, Florida Statutes, and the rules pronul gated thereto,
specifically, Chapter 61J2, Florida Adm nistrative Code.
Respondent is authorized to represent the FREC in this matter
pursuant to Section 475.021, Florida Statutes.

26. The burden of proof is on Petitioner, as the party

asserting the affirmative of the issue. Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Departnent of Banking and Fi nance, Division of

Securities and I nvestor Protection v. Osborne Stern and Co., 670

So. 2d 932, 934 (Fla. 1996).



27. A professional license is not a right, but a privilege

granted by the State. Borrego v. Agency for Health Care Adm n.,

675 So. 2d 666, 668 (Fla. 1st DCA 1996). The adm nistrative
agency (in this case FREC) has "particularly broad discretion in
determ ning the fitness of applicants who seek to engage in an
occupation the conduct of which is a privilege rather than a

right." 670 So. 2d at 934 citing Gsborne Stern & Co. v.

Departnment of Banking and Fin., 647 So. 2d 245 (Fla. 1st DCA

1994) (Booth, J., concurring and dissenting).

28. "[L]icensing statutes deal with the question whether a
person is qualified to receive the license in the first
i nstance, while the disciplinary statutes are penal in nature
and concern whether a license already granted should be
suspended or revoked . . . a nere applicant for a . . . license

has at best the hope of qualifying.” Silver Show, Inc. v.

Depart nent of Busi ness and Professional Regul ation, 763 So. 2d

348, 349 (Fla. 4th DCA 1998). Adm nistrative agenci es possess
di screti on when determ ni ng whet her an applicant shoul d receive
a license, especially when the agency is regulating an
occupation which is deened a privilege rather than a right.

Astral Liquors, Inc. v. Departnent of Busihess and Professiona

Regul ation, 463 So. 2d 1130, 1132 (Fla. 1985).
29. The questions on the real estate application are

designed to aid FREC in deciding "whether or not [Petitioner]

10



possessed the necessary qualifications for registration, to-wt,
honesty, truthful ness, trustworthiness, and good character as

required by Section 475.17 . . ." Larson v. Florida Real Estate

Comm , 227 So. 2d 886, 888 (Fla. 4th DCA 1969). See also Ante

v. Departnent of Business and Professional Regul ation, 522 So.

2d 1056 (Fla. 5th DCA 1988). The application process is

regul atory and the issue is whether the applicant "should .

be permtted to engage in the business of a real estate broker.
In such a situation, past irregular conduct nay be considered.™

Ahern v. Florida Real Estate Comm, 6 So. 2d 857, 858 (Fla.

1942) .

30. Rule 61J2-2.027(2), Florida Adm nistrative Code,
descri bes the significance of the |icensure application. It
says that "[t] he applicant nmust nake it possible to i medi ately
begin the inquiry as to whether the applicant is honest,
truthful, trustworthy, of good character, and bears a good
reputation for fair dealings, and will l|ikely make transactions
and conduct negotiations with safety to investors and to those
wi th whom the applicant may undertake a relation of trust and
confi dence."

31. Section 475.17, Florida Statutes, provides in
pertinent part:

(1)(a) An applicant for |licensure who is

a natural person nust . . . be honest,
truthful, trustworthy, and of good

11



character; and have a reputation for fair
dealing . . . nust be conpetent and
qualified to nmake real estate transactions
and conduct negotiations therefor with
safety to investors and to those with whom
t he applicant may undertake a relationship
of trust and confidence. |[If the applicant
has been denied registration or a license or
has been disbarred, or the applicant's
registration or license to practice or
conduct any regul ated profession, business,
or vocation has been revoked or suspended,
by this or any other state . . . because of
any conduct or practices which would have
warranted a like result under this chapter,
or if the applicant has been guilty of
conduct or practices in this state or

el sewhere which woul d have been grounds for
revoki ng or suspending her or his license
under this chapter had the applicant then
been regi stered, the applicant shall be
deened not to be qualified unless, because
of | apse of time and subsequent good conduct
and reputation, or other reason deened
sufficient, it appears to the conm ssion
that the interest of the public and
investors will not likely be endangered by
the granting of registration.

32. Section 475.25(1), Florida Statutes, authorizes the
Flori da Real Estate Conmm ssion to deny an application for
licensure if it finds that the applicant:

* * *

(f) Has been convicted or found guilty
of, or entered a plea of nolo contendere to,
regardl ess of adjudication, a crine in any

jurisdiction which . . . involves noral
turpi tude or fraudul ent or di shonest
deal i ng.

* * *

12



(s) Has had a registration suspended,
revoked or otherw se acted against in any
jurisdiction.
33. In this case, the allegations of the Departnent of
| nsurance Final Order issued against Petitioner involve conduct
or practices that woul d have warranted di sci pline under
Chapter 475, Florida Statutes, as referenced above. The charges
with the Departnment of Insurance are deened to involve
fraudul ent or dishonest dealing, breach of trust or cul pable
negl i gence in any business transaction.
34. The crimnal charge woul d warrant discipline under
Section 475.25(1)(f), Florida Statutes, as it is a crine

i nvolving noral turpitude or fraudul ent or di shonest dealing.

See Pearl v. Florida Board of Real Estate, 394 So. 2d 189 (Fl a.

3rd DCA 1981).
35. The Florida Supreme Court discussed noral turpitude in
the follow ng terns:

Moral turpitude involves the idea of

i nherent baseness or depravity in the
private social relations or duties owed by
man to man or by man to society. (Citations
omtted). It has also been defined as
anyt hi ng done contrary to justice, honesty,
principle, or good norals, though it often

i nvol ves the question of intent as when
unintentionally conmtted through error or

j udgnment when wrong was not contenpl at ed.

State ex. rel. Tullidge v. Hollingsworth, 146 So. 660, 661

(Fla. 1933).

13



36. Petitioner has failed to prove that she is qualified
to take the exam nation for licensure as a real estate
sal esperson, as required by Section 475.17, Florida Statutes.
Petitioner has failed to introduce sufficient evidence at the
formal hearing to establish evidence of good conduct or
reputation in order to overcone the presunption that the
interest of the public and investors will not likely be
endangered by the granting of registration. Section
475.17(1)(a), Florida Statutes.

RECOMVENDATI ON

Based upon the foregoing Findings of Facts and Concl usi ons
of Law, it is, therefore,

RECOMMENDED t hat the Florida Real Estate Conm ssion issue a
final order denying Petitioner's application for licensure as a
real estate salesperson in the State of Florida.

DONE AND ENTERED this 18th day of Septenber, 2001, in

Tal | ahassee, Leon County, Flori da.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 18th day of Septenber, 2001.

COPI ES FURNI SHED,

Sunia Y. Marsh, Esquire

Depart ment of Busi ness and
Prof essi onal Regul ati on

400 West Robi nson Street

Hur st on Buil di ng, North Tower

Sui te N308

Ol ando, Florida 32801

Frederic Stanley, Jr., Esquire

St anl ey, Dehlinger & Rascher

260 Maitland Avenue, Suite 1500
Al tanonte Springs, Florida 32701

Buddy Johnson, Director

D vision of Real Estate

Depart nment of Busi ness and
Pr of essi onal Regul ation

400 West Robi nson Street

Post O fice Box 1900

Olando, Florida 32802-1900

Hardy L. Roberts, 111, General Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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